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OBJECT IVE

._,:mog.oomémmﬁo Qﬁ_wm:.m:a am&m_% uscsaﬁmssagmozzaaozo%:o:ow.no:mmEmonm_ culture’, in
reference to Indian Constitutional regime. ’

METHODOLOGY

The research methodology used for the present article is traditional Doctrinal research method. As most of the
information can be sought form the available literatures by referring books, articles, journals, case laws
websites etc. but supplemented by discussion with few academicians. In order to support the Emcam.na made in
the article, certain specific incidents and cases were considered.

INTRODUCTION

With the framing or adoption of a Constitution, a successful constitutional regime cannot be set up in a political
order. Justice Venkatachaliah, once opined, "Mere existence of a Constitution, by itself, does not ensure
constitutionalism or a constitutional culture"'. Success of a Constitution depends upon not only on those who
work the Constitution but also upon those for whom it is worked. Success of it does not lie on the text or
language, rather on the spirit on which it works. This sermon was made long back during the drafting of Indian
Constitution?. Hence, developing an understanding, on the spirit of a Constitution is the stepping stone for the
success or failure of a constitutional regime. Developing an understanding on 'constitutionalism' and on
‘constitutional culture' of a nation is vital for the stability to a constitutional regime. On the matters relating to
‘constitutionalism', plenty of juristic writings are available but that is not the case with regard to 'constitutional
culture’, There are not much jurisprudential literatures in India explaining the terms from Indian standpoint. The
words ‘constitutional culture' have been used number of times in the various pronouncements of Supreme Court.
But, none of those occasions, the concerned members of the Bench felt the :2.& to explain the same. Probably,
they thought it was too obvious, Justice Krishnan Iyer had used the words maximum numbers of AEH.am and most
of the times he used it to protect the dignity of the E&iacm._ on the oo:.msasosm_ platforms of India. Here, the
author is making an attempt to explain the terms from an Indian perspective.

Constitutional Culture, India, Indian

R
%
,‘

Before dwelling with the notion of rconstitutional culture’, it is imperative to reiterate the rudimentary
conceptions about 'constitution’, ‘constitutional law’ and 'constitutionalism',

'RUDIMENTS OF 'CONSTITUTION', ‘CONSTITUTIONAL LAW AND .OOZ.mH—HCH—OZZL—wZ_." .
There is two uses of the word “constifution’, The first of these uses is ‘constitution” in the sense of composition
‘or fundamental make-up, the “constituent parts” of something and how they ate put together, its characteristic
frame or nature, It can be related to a tangible or intangible things. The second use of ‘constitution” is a <%o.a
noun pointing to the action of founding, framing, shaping something anew. It is an aspect of the human capacity
to act, to innovate, to break the causal chain of process and launch something unprecedented. The later use of

- the word “constitution’ remind us that Constitutions are made, not found, They are human creations, product of
conventions and historical struggle, and conscious choices made at a defining moment of history. This suggests

'R C Poudyal v. Union of India, AIR 1993 SC 1804

*Constituent Assembly Members Suresh Chandra Mazumdar, Jadubans Sahay and P T Chacko had made this
kind of observation in the Constituent Assembly Debate.
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] G . ility of public powers™; the power

« - »18 lays in the accountabili that
Constitutionalism™". Essence of constitutionalism lay said delegated power can only be useq .

. F h -
the people delegate it to the organs of the State, and its agents. The \utional  value and vision demands that

. ituti es and vision. The constitutl :
promotion  of  constitutional  valu function within the four corers of constitutiony)

responsibility — of every organ of the State is to . ) s Eesioned !
responsibility’®. That is the ultimate ‘Rule of Law’. A primary jBncthn.thgt IS assignec to th.e Witten
. f the Government .Constitutionalism is about limits and |

as eloquently described by Justice Chandrachud®, 3 pious

solemn duty is cast on the subsequent generation that not to destroy t!le. 1dde13txty of the Constitutiop,
Constitutionalism is the notion that government can and should be [egally lllmlte In its powers, and that jg
authority depends on its observing these limitations. Here, comes a nddlfd-blo‘é car:'ta tg‘ovemment be legally
limited itself, if law is the creation of the government? On.e response cou e, Constitu lon_needs 1o permegte
with constitutionalism, i.e. State should have some in-built restrictions on the powers of its organs. Let the
Constitution expressly mention about such limitations. But, the problem does not end there. The texts of the

Constitution need to be construed in practical circumstances. Interpretation of words cannot mean just anything

that we say. That means the restriction or limitation that is imposed on the instrumentalities of the State is ngy

confined to the textual exegesis of a Constitution. Constitutionalism has both bac_:kward‘an-d forward looking
elements?*. It looks backward in that it necessarily involves historical and cultural interpretation to.constme the
force of constitutional texts (whether they are thought to enhance or limit govex:n_mental authority). It looks
forward in considering the effects of proposed laws on the functioning of our pol.mcal system and public life,
The backward-looking element is sometimes considered the province of justification and legality, whereas the
forward-looking aspect is seen as the domain of the practical and useful. It is a requirement of a just legal order,
having faith on constitutionalism, that it cannot run away from hearing and deciding only on the questions
of legality, especially when authorities shape policies, change rules and make peace with the crisis of the
hour, ignoring the parameters of the Constitutional Charter™.

THEORITICAL PERCEPTION OF "CONSTITUTIONAL CULTURE"

On the aforesaid understanding of Constitution, Constitutional Law and Constitutionalism, let's cull out the
juristic explanation on 'constitutional culture'. According to Prof Reva B Sicgel, 'Constitutional culture' is a
specific subset of culture that encompasses extrajudicial beliefs about the substance of the Constitution®. Tt is a
network of understandings and practices that structure our constitutional tradition, including those that shape
law but would not be recognized as ‘lawmaking’ according to the legal system’s own formative criteria.”’ It is

Constitution is that of controlling the organs 0
aspirationszz. The Constitution, being a heritage,

"M.N. Venkatachaliah in his foreword note to the "Constitution of Jammu & Kashmir - Its Development and
Comments" (1998) said:"The mere existence of a Constitution, by itself, does not ensure constitutionalism.

* Nandini Sundar and Orsvrs. State of Chattisharh, (2011) 7 SCC 547

20'_Rar_n Jethmalani&orsvrs Union of India, (2011)8 SCC 1: Surinder Singh Nijjar J. observed that “Modern
constitutionalism ... especially in terms of the basic structure doctrine, specifies that powers vested in any
organ of the State have to be exercised within the four corners of the Constitution, and further that organs
created by a constitution cannot change the identity of the Constitution.”

?' B.R. Kapoor vs. State of Tamil Nadu and anr AIR 2001 SC 3435
2M. Nagaraj & Others Vs. Union of India & Others (2006) 8 SCC 212; AIR 2007 SC 71

235 10 : i

Minerva Mills Lfd. &orsvks Union of India AIR 1980 SC 1789. The same sentiments was reiterated in the
case of M. Nagaraj & others Vrs Union of India (2006)8 SCC 212: “The Constitution is a special heritage and,
therefore, you cannot destroy its identity”

24 : S
John _Ferejohp, Jack N Rakove& Jonathan Riley, ‘Constitutional Culture & Democratic Rule’,Cambridge
Cambridge University Press, 2001), p.9

®K. Skaria Vs. Dr.C.Mathew , AIR 1980 SC 1230

2% g -
. lllobert«C. Post (2003), “The Supreme Court, 2002 Term-Foreword: Fashioning the Legal Constitution:
ulture, Courts, and Law” Narvard Law Review, Vol 117 Issue 1, pp. 4 -112 (p. 8); Matthew S.R. Palmef

8050 679)3 “New Zea_‘l_.and‘ Constitutional Culture”,New Zealand Universities Law Review, Vol. 22, pp. 565-597

,27 Tp! e ; v’ .
Reva B. Slege]'(%QQ;)’,“Text in Contest: Gender and the Constitution from a Social Movement Perspective”s
University Pensylvanzq 'IQ\v Review, Vol 150, Issue 1 (November, 2001) , pp 297-351 (p-303)
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Yo
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becomes imperative. There must be a certain harmony between constitutional perceptions and social realities.

Constitutional culture characterizes that harmony. It is important to note that a_';‘l(l)nl_mﬂ;?‘;‘l‘;:r‘z‘i‘tg?t‘}:“‘iomflism
is product of constitutional culture. Constitutionalism is the practice of COI‘lStlf ont.mﬁo ) which put limjyg
on the public power of constitutional authority which is enforced in the name of constitutional norms.

ELUCIDATION OF 'CONSTITUTIONALISM' & CONSTITUT-IOI_\YAL.CUL'I;URE' o
To have a better grasp of over the notion of constitutional law, constitutionalism and constitutional culture, the

author has taken of three of factual events to illustrate the same.

The constitutional texts of India have made it clear that a non-elected member of a legislative body can become
a Minister, Chief-Minister or Prime Minister. And there are number of instances when ‘these things hag
happened in India. Article 75(5) and Article 164(4)* of Indian Constitgtion are the (Eqrrwpondmg provisions for
Central and State Council of Ministers, respectively. SC has clarified the position of the law that if the
Govemor of a State appoints a Chief Minister and Council of Ministers, none of \\Ihom are members of the
State Legislature, and the Legislative Assembly of the State to whom the Counqll c?f Mmgsters would be
responsible endorses this unlikely Council of Ministers, there is nothing in the Constitution wl:uch would make
this appointment illegal. That means a person, not being a Member of either House of Legislature could be
appointed a Minister, but he could continue as a Minister for a period of six consecutive months only during
which period he should get himself elected to the Legislature or else he must cease to be a Minister after expiry
of that period.

This aforesaid constitutional law of India is a typical example of how the text of the constitutional law allow the
relaxation in the form of limited privilege to the non-elected member to become a minister in a Council of
Ministry. Now, let's examine a typical actual situation. Shri TejParkash Singh, was appointed as a Minister in
the State of Punjab on the advice of the Chief Minister, Sardar Harcharan Singh Barar on 09.09.1995. At the
time of his appointment as a Minister, he was not a Member of Legislative Assembly in Punjab. He failed to get
himself elected as a Member of the Legislature of the State of Punjab within a period of six months and
submitted his resignation from the council of Ministers on 8.3.1996. During the term of the same Legislative
Assembly, there was a change in the leadership of the ruling party. Smt. Rajinder Kaur Bhattal, was, on her
election as Leader of the Ruling Party, appointed Chief Minister of the State of Punjab on 21.11.1996. Shri
TejParkash Singh, who had not been clected as a Member of the Legislature even till then, was once again
appointed as a Minister w.e.f. 23.11.1996. This particular appointment of Shri Tej Prakash Singh was
questioned before the Supreme Court of India. The SC* has declared this kind of appointment unconstitutional.

The text of either Article 75 or Article 164 do not prescribe any restriction for reappointment of person as
Minister in a Council without becoming a member of the Constituent Member Legislative Asscmbly or
Parliament. The framers of the Constitution did not visualizethat a non-legislator can be repeatedly appointed as
“a Minister for a turn of six months each time, without getting elected. There is no bar to this coursc being
adopted on the text of the Constitution. Article 75 or Article 164 do not expressly prohibit reappointment of the
Minister, without being elected, even repeatedly. But, reappointment of such person as in the case of Shri Te)
Prakash Singh will be a blatant violation of the spirit and values of representative democracy. In SR
Choudhury v. State of Punjab case it was argued, and rightly so as it struck at the very root of Indian
parliamentary democracy.

India is a Democratic Republic and opted for responsible Government. The very concept of rcprcsentativc
democracy and responsible Government signifies Government by the People. In constitutional terms, it denotc$
that the sovereign power which resides in the people is exercised on their behalf by their chosen representatives
and for exercise of those powers, the representatives arelnecessarily accountable to the people for what they fjo'
The Men_lbers of the Legislature, thus, must owe their power directly or indirectly to the people. ‘lndlan
COnst!tutnon has chosen a system of political organisation, which is articulated in the Preamble. It is also
appo s:'lte to note that Preamble indicates the source from which the Constitution comes, viz., "We, the People ©
India". lt_ is needless to mention that in Indian parliamentary form of democracy; the Members of the Stat¢
Assemblies or Lok Sabha trace their power directly as elected by the people while the Members of the Counc!
of State or Rajya Sabha owe it to the people indirectly since they are chosen by the representative of the pCOPle'

- : |
36 o1t : -

Article 75 (5) and 164(4) say: "A Minister who for any period of six consecutive months is not a member 0
the Legislature of the State shall at the expiration of that period cease to be a Minister."

*"Har Sharan Verma_v. ijibhi;banNarain Singh, Chief Minister, UP, AIR 1971 SC 1331
“VS‘ R Choudhury v. State of Punjab, AIR 2001 SC 2707
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extremism. In the case of Nandini Sundar v. State of Chhattisgarh™, Hon’ble Supreme Court clarified that it did
not seek to interfere in security considerations for which the expertise and responsibility lie with the executive,
directed and controlled by the Jegislature. But, Judiciary tends to intervene in such matters in order to safeguard’
constitutional values and goals. JusticeSudarshan Reddy and Justice S.S. Nijjar in this case observed that the
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Member from other than their own State. And thereof, the very representative .character of Indlén de_mog:racy as
envisaged under the Constitution is negated. Hon’ble SC, which is the conscience keeper of gnstnltutlon, had
lost a chance in the case of KuldipNayar v. Union of India to restore the infraction of constitutional culture of

representative democracy of India.

CONCLUSION ‘ o o )
The answer to the challenges of choosing between the convenience and constitutional norm lies in having a

stubborn constitutional culture. A constitutional culture guidesand goads the State as wel} as non-State actor for
attainment of constitutional objectives. A constitutional culture is a web of interpret;xtrvg norms, canons and
practices which most members of a particular community accept and employ at leflst .1mpllclt1y to }dent}fy and
maintain themselves within the demands of the Constitution. The concept of constitutional culture is to include
norms and rules of interpretation as well as the institutions and practices of the government. It seeks to identify
the higher-level norms and rules (separating itself from other ordinary law) as acc':e}?ted as constitutional norms
and, further, provides insights into the various mechanisms that are employed to limit the State actors as well as
non-State actors. Constitutional culture is a practice that people follow in instituting and constraining their
government and governance.

At the cost of repetition, let's reiterate the rudiments of constitutional law. A Constitution must not be construed
in a narrow and pedantic sense. The words used may be general in terms but, their full import and true meaning,
has to be appreciated considering the true context in which the same are used and the purpose which they seek
to achieve. It is a fact that much of the action in creating the structures of government and governance takes
place outside constitutional texts conceived. Normally, government and governance is conceived and run under
statute law, as interpreted by the functionaries of the State and by establishment of informal conventions or
understandings. A Constitution should operate to constrain conflict by fostering fundamental confidence in its
institutions and procedures true to its spirit. It is an important facet of constitutionalism. Constitutionalism does
not suggest only a commitment to textual construction of the Constitution. Interpretation of constitutional texts
is only a part of constitutionalism. It involves historical and cultural interpretation in understanding the
-application of the texts of a Constitution. It is not that texts are unimportant. Texts can constrain plausible
interpretation. Words, if they are to retain any useful social purpose, we must intrinsically follow the meaning
which is construed from its practical circumstances.

Constitution represents a nation's philosophy, politics, society and law. For the accomplishment of

- constitutional objectives, functionaries and instrumentalities of the State and of the Constitution must forever

~ temain conscious of their constitutional obligations and not sacrifice either political responsibility or legislative

- conventions at the altar of 'political expediency'. The successful working of any constitution depends upon a
spirit of fair play of self-restraint and of mutual accommodation of differing interests and opinions. There can
be no constitutional government unless the wielders of power are prepared to observe the limits upon
governmental powers. This is possible only when all the stack holders of States, including 'the People'
understand and nurture ‘Constitutional Culture’.
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